Protection of Innocent Persons against Misuse by Police Authorities of Photographs and Fingerprints
Upon his acquittal of a criminal charge plaintiff, in the recent case of State ex rel. Mavity v. Tyndall' brought an action against public officials 2 for return of fingerprints, photographs and measurement records taken against his will. The court held plaintiff was entitled to an injunction against the exhibition of his picture in the rogues' gallery but not to have the records returned to him. Though the maintenance of records and classification of criminals are necessary for good police administration, the injury which they may cause innocent persons must be taken into consideration.
Plaintiff based his claim for relief on his "right of privacy." Although often referred to as a property right 3 the Indiana court recognizes the "right of privacy" as essentially an interest of personality. Interests of personality may be classified as: (1) physical integrity, (2) feelings and emotions, (3) capacity for activity or service, (4) name, (5) likeness, (6.) history, and (7) privacy or right "to be let alone. "' 4 There have been few cases where an actual invasion of privacy has been recognized. 5 Since the inception of the "right of privacy" doctrine, 0 however, courts have tended to utilize it as a "catch-all" to describe many situations which are either invasions of other interests of personality 7 or invasions of some rela- '-ind.-, 66 N.E. (2d) 755 (1946 Ga. 190, 215, 50 S.E. 68 (1904) . 4 Green, "The Judicial Process in Tort Cases" (1939) ; Green, the Right of Privacy (1932) 9 There are many abuses of governmental power which fall outside the scope of the general decisions of tort law. The more usual instances are found in false arrests and imprisonment by police officers, excessive attachments, illegal seizures, perversions of judicial power. In fact they run the whole range of hurts that may be inflicted by private individuals. The official is normally protected by some immunity which good policy has developed to protect officials from private suits. It is only when the abuse of governmental powers is clear that the courts are inclined to deal severely with the offender. See Green, "The Judicial Process in Tort Cases" (1939) (P. 1341).
PROTECTION OF INNOCENT
gerprint, photograph and measure one who is arrested.' 0 Prior to trial they will not be compelled to return or destroy the records," but may be restrained from publishing or disseminating such information in advance of conviction.
12 After trial and conviction the right to publish and disseminate fingerprints, photographs and other descriptive data has been universally upheld for protection of society.
13 Acquittal or discharge, however, presents a different problem. Since plaintiff's reputation and standing in the community which forms the basis of his social relations may be greatly injured by the publication of such data, most courts have limited their publication.
In determining how far the courts should go in their attempts to restore to an innocent person the unblemished record he enjoyed prior to arrest, interests of the state must be carefully balanced against those of the individual. Since it is necessary in the efficient conduct of police affairs that reasonable discretion be allowed police officials, 14 courts are reluctant to grant relief except in the clearest cases. Thus it has been held that the arrest procedure is an administrative measure to which one must submit at times for the common good and relief was denied. 15 Some courts compel return or destruction of pictures, including the erasing and cancelling of measurement records. 16 In between these two extremes are found many interesting variations." 1122 (1915) (the relation of the public to one convicted of crime is such as to forfeit whatever right of privacy the convict may have had with rhference to the publication of his photograph, so far as protection to thb public is concerned).
14 Fernicola v. Keenan, 136 N.J. Eq. 9, 39 Atl. The Federal rule, declared by the office of the Attorney General, provides that the records are not to be made public prior to trial, and after acquittal they are to be destroyed or surrendered to the defendant. Gillespie, 196 Mich. 423, 163 N.W. 22 (1917) (innocent person not entitled to have record cancelled or destroyed on ground privacy invaded, didn't deny right of privacy but held plaintiff not exposed to ridicule or disgrace) ; Bartletta v. McFeeley, 113 N.J. Eq. 67, 166 AtI. 144 (1939) (court will not compel police officials to remove from rogues' gallery of other cities' copies of plaintiff's photograph and fingerprints which police forwarded. Usual reason given, not properly joined as parties to the action) ; People v. Hevern, 215 N.Y.S. 412 (1926) (time may be when this system of identification becomes so universal that it is no longer connected in thought with crime. The mores of people constantly change. But the innocuity of a practice must be tested in the light of its prevailing and not possible future significance. Held, compulsory fingerprinting before conviction is an unlawful encroachment upon a person, in violation of the state and federal constitutions). Contra: Kidd-Right to Take Fingerprints, Measurements and Photographs (1919) (CCA 2nd, 1932) . A Hand, J. said: "it should be added that all United States Attorneys and Marshals are instructed b -the Attorney General not to make public, photographs, BertilIon measurements or fingerprints prior to trial, except when the prisoner becomes a fugitive from justice, and are required to destroy or to surrender to the defendant all such records after acquittal or when the prisoner is finally discharged without conviction. There is therefore as careful provision as may be made to prevent the misuse of the records and there is no charge of any threatened improper use in the present case."). Upon determination of a criminal action or proceeding against a person, in favor of such person, unless such person has previously been convicted in this state of a crime or of the offense of disorderly conduct or of being a vagrant or disorderly person or has previously been convicted elsewhere of any crime or offense which would be deemed a crime or the offense of disorderly conduct, vagrancy or being a disorderly person if committed within the state, every photograph of such person and photographic plate or proof and fingerprints taken or made of such person while such action or proceeding is pending by direction or authority of any police officer, peace officer or any member of any police department, and all duplicates and copies thereof shall be returned on demand to such person by the police officer, peace officer or member of any police department having any such photograph, photographic plate or proof, copy or duplicate in his possession or under his control; and such police officer, peace officer or member of any police department failing to comply with the requirements hereof, shall be guilty of a misdemeanor. (Effective 24 Feb. 1936 .) In Hawkins v. Kuehne, 137 N.Y.S. 1090 (1912 (plaintiff collected damages from police officials for wrongfully taking fingerprints and photographs under a similar statute then existing).
